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PER CURIAM.

Faintiffs gpped as of right from the circuit court order granting summeary disposition pursuant to
MCR 2.116(C)(8) and (10) in favor of defendant in this premisesliability action. We affirm.

Pantiffsfirst chdlenge the trid court’s determination that defendant did not have a duty to warn
of the rise in the sdewak near the hospital emergency entrance because the dlegedly hazardous
condition was open and obvious. Paintiffs contend that the court misapplied the open and obvious
doctrine and disregarded their testimony as well as that of other witnesses that established that the
condition was not obvious to plaintiff and others. We disagree.

Initidly, we note that dthough defendant’s motion for summary dispostion was premised on
both MCR 2.116(C)(8) and (10), the trial court did not specify the ground for its grant of the motion.
However, because both parties relied on matters outside the pleadings in their arguments in opposition
to and in support of thiscdam, asdid the trid court in making its ruling, we review this issue pursuant to
MCR 2.116(C)(10).

On gpped, atrid court’s ruling on a motion for summary dispostion is reviewed de novo.
Soiek v Dep't of Transportation, 456 Mich 331, 337; 572 NW2d 201 (1998). A motion for
summary disposition pursuant to MCR 2.116(C)(10) tests the factud sufficiency of aclam. Id.



In order to establish a prima facie case of negligence, a plaintiff must prove the following four
eements (1) aduty owed by the defendant to the plaintiff; (2) a breach of that duty; (3) causation; and
(4) damages. Swan v Wedgwood Christian Youth & Family Services, Inc, 230 Mich App 190,
195; 583 NW2d 719 (1998). The dispute in this matter focuses primarily on whether defendant had a
duty to warn plaintiff of the alleged dangerous condition on its property from which plaintiff susained his
injuries.

In premises ligbility cases, the existence and scope of a property owner’s duty depends on the
extent of the owner’s possession and control over the property. Kubczak v Chemical Bank & Trust
Co, 456 Mich 653, 660; 575 NW2d 745 (1998). Moreover, the specific duty owed by aland owner
to those who enter onto the property depends on the status of the visitor - trespasser, licensee or invitee
- a the time of the injury. Sanley v Town Sguare Cooperative, 203 Mich App 143, 146-147; 512
NW2d 51 (1993).

The parties assumed beow, for purposes of the motion, that plaintiff was a business invitee on
defendant’s premises.' In Michigan, it is well settled that a property owner owes a duty to invitees to
maintain its premises in a reasonably safe condition and to exercise ordinary care to protect invitees
from conditions that might result in injury. Riddle v McLouth Steel Products, 440 Mich 85, 90; 485
NW2d 876 (1992). In addition, premises owners must warn invitees of hidden or latent defects on their
land; however, there is no duty to warn of open and obvious dangers unless the property owner should
anticipate the harm despite the invitee's knowledge of the condition. 1d. at 94. A danger is considered
open and obviousiif it may reasonably be expected that an average user with ordinary intelligence would
discover the danger upon casud inspection. Eason v Coggins Memorial Methodist Church, 210
Mich App 261, 264; 532 NW2d 882 (1995).

In Bertrand v Alan Ford, Inc, 449 Mich 606, 609; 537 NW2d 185 (1995), the Michigan
Supreme Court adopted the Second Restatement’ s description of aland owner’s duty toward invitees
and the scope of that duty. The Court summarized the rule generated from the gpplicable Restatement
sections and their accompanying comments, as follows:

When 88 343 and 343A are read together, the rule generated is that if the particular
activity or condition creates a risk of harm only because the invitee does not discover
the condition or redlize its danger, then the open and obvious doctrine will cut off liability
if the invitee should have discovered the condition and redized its danger. On the other
hand, if the risk of harm remains unreasonable, despite its obviousness or despite
knowledge of it by the invitee, then the circumstances may be such that the invitor is
required to undertake reasonable precautions. The issue then becomes the standard of
care and isfor thejury to decide. [Id., emphasisin origind, footnote omitted]

We conclude, as did the trid court, that the rise or dope in the sdewak leading to the entrance
of the hospita was an open and obvious condition in the area that plaintiff should have been aware of,
and for which no warning was necessary or required of defendant. In other words, we are convinced
that the aleged hazardous condition was open and obvious to an average user with ordinary intelligence
upon casud ingpection of the premises. Eason, supra at 264. Moreover, we find that the garbage can
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located near the entrance of the hospital was discernible to al pedestrians, and did not create an
unreasonable risk of harm to plaintiff and others. Plaintiff admitted that he observed the garbage can
and acknowledged that he must walk around it in order to enter the hospital. He likewise conceded that
he noticed the rise in the sdewalk as he gpproached the trash can, and that the walkway doped as he
waked down the hill. Accordingly, we find that the condition was open and obvious and did not
impose a duty to warn on defendant.

Neverthdess, the inquiry into defendant’s liability does not end there.  As the Supreme Court
noted in Bertrand, supra at 610-614, even where the hazardous condition is open and obvious, aland
owner may dgill be lidble if the crcumgtances surrounding the condition creste an unusud or
unreasonable danger, despite the obviousness and knowledge of the invitee, that would require the
property owner to take additional precautionary measures to avoid harm.

In this case, we are not persuaded that the sidewalk in question, or the existence or placement
of the garbage can, created a unique Stuation or an unreasonable risk of harm for those traveling on the
wakway. The areawas designated as an emergency entrance into a hospital which certainly judtifiesthe
doped driveway or access ramp to dlow medical personnd to efficiently carry gurneys and equipment
to and from the hospital. Moreover, the trash can was conveniently located outside the entrance so that
vidgtors may digpose of their trash before entering the hospital. Furthermore, both the trash can and the
rise in the sdewak were visble to the public and were obvious conditions on the walkway to plantiff
and others. We find nothing unusua or unreasonable about the location of these conditions or the
circumstances surrounding their existence that would give rise to a duty to warn on behdf of defendant
or a duty to take precautionary measures to avoid anticipated harm. Accordingly, we hold that
summary disposition in favor of defendant was proper.

Paintiffs next argue that even if the dope on the wakway was open and obvious, thereby
discharging any duty on behdf of defendant to warn of the condition, this fact does not exonerate
defendant of totd liability, but rather, only of its duty to warn. Plaintiffs indst that defendant till had a
duty to maintain and repair the premises to keep it safe, and its failure to do so was negligent conduct
that defeated summary disposition.

Faintiffs clam was based on both the falure to warn theory and the falure to maintain the
premises in a safe condition theory. In order to defeat the motion for summary dispostion, plaintiffs
were required to submit documentary evidence in support of their clams that would cregte a genuine
issue of materia fact asto ether of these theories. MCR 2.116(C)(10). As noted above, we conclude
that the trid court properly determined that viewing the evidence in the light most favorable to plaintiffs,
the dleged hazardous condition was open and obvious, and the condition was not an unusua or unique
circumgtance that crested an unreasonable risk of harm for plaintiff or others. In other words,
reasonable minds could not differ on the issue of obviousness or reasonableness; hence, there was no
duty to warn.



Moreover, for purposes of the fallure to mantan theory of liability, in the absence of
documentary evidence demondrating that there was an unreasonably dangerous condition that
defendant falled to maintain in a safe manner, no duty was imposed on defendant. Accordingly,
plantiffs falled to meet their burden of proof as it rdates to both theories of liability, and summary
disposition in favor of defendant was proper.

Affirmed.

/9 Janet T. Neff
/9 Harold Hood

! In defendant’s brief on apped, it submits that plaintiff was actualy a licensee on the hospital premises
because he was not there for business purposes, or as a patient; rather, plaintiff was vidting his ill

mother. However, because defendant acknowledges that both parties argued below that plaintiff was
an invitee, and because the law governing summary disposition motions requires that the court accept dl
well-pleaded alegations in the complaint as true, we will assume for the purpose of our andyss that
plantiff’s gatus at the time he was injured was that of an invitee.



